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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 

SONITPUR,TEZPUR 

 

Present: -     Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Magistrate :      Sri O. Mize, 

          S.D.J.M.(S), 
          Sonitpur, Tezpur.  
 

 Sessions Case No.61 of 2016 
(Arising out of G.R. Case No.3462 of 2015) 

               U/s.376(D) of IPC.   
 

State 

 -Vs- 

 
          1.  Sri Prem alias Bhuru Mahanta 
      2. Sri Milan Surin 

   

Advocates appeared:- 

 For the State  :    Sri p.K. Baruah, Ld. Addl. P.P. 

For the accused :    Smti D. Singha, Sri A. Bhuyan, Ld. Advocate. 

Date of evidence :    30-4-16,6-6-16,1-8-16,30-1-17,22-8-17,29-1-17. 

Date of argument :    15-3-2018, 19-4-2018. 

Date of Judgment :    19-4-2018. 

 

JUDGEMENT  

1.              Brief history of the prosecution case is that on 23-12-2015 at 

about 12 O’clock at night while the informant was returning home 

from Nahoroni School after enjoying Nepali Utsav, the accused persons 
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waylaid her, gagged her mouth and raped her. The accused persons 

also threatened to kill her.  

2.             An FIR to that effect was filed by the informant before 

Missamari  P.S. which was registered as Missamari P.S. case                         

No. 100/15  U/s 376 (D) of   IPC. 

3.             After investigation, the investigating agency has submitted 

charge sheet against the accused persons namely Prem alias Bhuru 

Mahanta and Milon Surin U/s 376 (D) of  IPC.  

4.             On appearance of the accused persons, the copy was 

furnished to them and the case was committed to the court of 

Sessions as per Sections 209 Cr.P.C, by Sri O. Mize, S.D.J.M.(S),  

Sonitpur, Tezpur  and thereafter this case is transferred to this Court 

for trial.  

5.              After going through the materials on record, including the 

report U/s 173 Cr.P.C and after hearing both side,  charge U/s 376(D) 

of IPC was framed against the accused persons. The contents of the 

charges were read over and explained to the accused persons to which 

they pleaded not guilty and claimed to be tried.  

6.             During trial, prosecution has examined 9 (nine) witnesses in 

the form of-  

        PW-1 : Smti Deepa Chetry  

     PW-2: Sri Bikash Chetry 

                  PW-3 : Sri Harka Bahadur Chetry 

         PW-4:  The victim.  

              PW-5: Sri Narayan Biswakarma 

     PW-6 : Sri Uttam Murmu 

             PW-7: Dr. Arundhati Goswami 

     PW-8: Sri Jyotish Goyari  

        PW-9 : Miss J. Bora 

     

7.             Prosecution also exhibited some documents in the form of 

Ext.1 to Ext.7. Prosecution  evidence was closed.  Statement of the 

accused persons recorded U/s 313 Cr.P.C The accused denied the 

allegation in toto declined to adduce evidence in their defence.  

 



                                                                                               Sessions Case No. 61  OF 2016 
                                                                   G.R Case No.3462 of 2015   

3 
 

8. POINTS FOR DETERMINATION:- 

Whether the accused persons on 23-12-15 at about 12 O’clock at 

night at West of Khankhana jungle under Missamari P.S. committed 

gang rape on the informant, the victim, and thereby committed an 

offence punishable under section 376(D) of  IPC within the 

cognizance of this Court.  

 

EVIDENCE : 

 

9.                   PW1 Deepa Chetry in her evidence has stated that she 

heard from the villagers that the accused committed rape on Pehi, the 

victim, at night on the day of function of Tihar Samaroh when her pehi 

was returning from the said function.  

10.            In her cross examination she has stated that she had not 

gone to the Tihar festival which took place at L.P. School field. She 

denied the defence suggestion that the villagers had not stated that 

the accused had committed rape upon the victim and that she had not 

heard the same.    

11.     PW2 Bikash Chetry in his evidence stated that the victim 

told him that she was raped at night on the festival of Tihar and it 

occurred when she was returning from the said festival. She further 

stated that the victim did not tell the name of the person who raped 

her. This witness turned hostile by the prosecution.  

12.    PW3 Harka Bahadur Chetry in his evidence stated that   

there was a sabha at Naharani and his wife, the victim, had gone to 

attend the sabha. He was at home. His wife returned home at late 

night and she informed him that the accused persons raped her on the 

way back. Next day his wife lodged FIR in the police station.  

13.    In his cross examination he has stated that his wife 

informed him about the occurrence at about 12:30 p.m. at night  that 

the accused persons had raped her on the road. He denied the 

defence suggestion that his wife after her return had not informed him 

at night that the accused persons had raped her. He denied the 

defence suggestion that because of old animosity with the accused 

persons a false case was given against the accused persons.  
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14.     PW4 the victim in her evidence stated that at about            

12 O’clock at night while she was returning from Naharani LP School 

alone after attending the program and reached the road near the 

jungle two boys suddenly came behind her and accused Milon Surin 

closed her mouth with his hand and accused Prem caught hold of her 

neck by his hand. Both of them pulled her and took her inside the 

jungle.  They pushed her on the ground in the jungle and then Milon 

opened her clothes. Milon did beya kaam (darkhan) on her after 

opening his clothes. She further stated that darkhan  means Milon 

Surin pressed her chest, he came over her and he inserted his penis 

inside her private part. She was resisting and pushing Milon and 

thereafter Milon stepped aside and Prem Mahanta opened his clothes, 

got up over her and did darkhan on her. She also stated that Prem 

Mahanta got over her, pressed her chest and he inserted his male 

organ on her private part. Both had gagged her mouth and forcibly 

committed sexual intercourse with her. She tried to resist but could 

not. After Prem Mahanta got up, she could not move immediately. 

Both the accused persons fled from there. She wore her petticoat and 

wrap her sarree around her body and slowly went to house. She could 

not walk properly. Her husband asked her what had happened but she 

did not tell him anything then. She changed her clothes and again her 

husband enquired from her and then she informed him about the 

occurrence. Next morning she could not get up normally from her bed. 

She went to the police station and lodged FIR.  She has proved the 

FIR as Ext.1 wherein Ext.1(1) is her signature. Police took her for 

medical examination and since it was late she was sent home. On the 

next day her statement was recorded by magistrate. She has proved 

her statement as Ext.2 wherein Ext.2(1) to 2(6) are her signatures.  

15.      In her cross examination she has stated that apart from 

her husband she did not tell anyone about the occurrence. Many 

persons had gone to the function and there were women in front and 

back when she was returning. The accused persons pulled her and 

took her in the jungle and she received injuries on her body including 

thigh, back and neck. She showed the injury marks on her body to 

police. She denied the defence suggestion that because of earlier 
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animosity with the accused persons, a false case has been lodged by 

her.  

16.     PW5 Narayan Biswakarma in his evidence stated that on 

23-12-15 he was the president of Missamari Anchalik Samity of AAGSU 

and they celebrated Tihar Samaroh at Naharani LP School playground. 

On the same day at about 12:30 p.m. the victim informed him over 

phone that she has been facing trouble and called him to her house. 

He along with secretary of AATSA Uttam Murmu went to the house of 

the victim. The victim informed them that she was raped by two 

persons namely Milan and Bhuru Mhanta. Thereafter he informed the 

matter to O/C, Missamari PS over phone. 

17.     In his cross examination he has stated that the victim 

rang him from her house. His statement was not recorded by police. 

He denied the defence suggestion that the victim did not made any 

allegation against the accused persons before him.  

18.     PW6 Uttam Murmu in his evidence stated that on the 

day of incident at night at about 12:30 a.m. Narayan Biswakarma 

informed him that one lady  rang to him to come to her village. Then 

he along with Narayan Biswakarma went to the house of the said lady 

and the said lady informed them that the accused persons tried to 

grab her, so what to do. They asked her to inform police. This witness 

turned hostile by the prosecution.  

19.    PW7 Dr. Arundhati Goswami in her evidence stated that 

on 24-12-15 she examined the victim, 40 years, escorted by WPC (UB) 

537 Janmoni Devi, at labour room complex of K.C.H. vide hospital 

registration No.ML36528 dated 24-12-15 in presence of GNM Boby 

Saikia and on examination found the followings :  

                     According to the victim she was sexually assaulted by 

some known person and forceful sexual intercourse was done on her 

on 23-12-15 at about 11 p.m.  

  Menstrual history : LMP was about 1 year back. 

Menstruation stopped before one year. Height 135 cm, weight 30 kgs, 

teeth 8/7, 7/8, built average, appearance neat, gait normal, secondary 

sexual character normal, vulva vagina healthy. Hymen absent. No 

injury mark seen on her body and private part. Vaginal smear taken.  
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1. Vaginal smear for spermatozoa not seen.    

2. Urine for HCG negative.  

3. USG pelvis uterus is ante-verted and normal in size shape and 

outline. Measures 6.9 x 3.9 x 2.7 cm in length breath and 

thickness. Myometrium is normal.      

4. Endometrium is on norml thickness measuring 8.3 mm.  

5. No gestational sac, not product of conception.  

6. Ovaries are normal. Normal pelvic organs and non-gravid.  

 

She opined that  : (i) there was no sign of recent sexual exposure. 

(ii) there was no sign of physical violence on her body and private 

parts at the time of examination.  

(iii) she was not pregnant at the time of examination.  

(iv) Urine for HCG report. 

(v) USG pelvis, plates and reports.  

 

She has proved the medical report as Ext.3 wherein Ext.3(1), 3(2) 

and 3(3) are her initial and Ext.3(4) is her signature.  

 

20.    In her cross examination she has stated that the victim 

did not disclose the name of culprit known to her. After physical and  

clinical examination she did not find any injury on the body or private 

parts of the patient, the victim.  

21.     PW8 Jyotish Gayari in his evidence has narrated various 

stages of investigation conducted by him. After completion of 

investigation he has submitted charge sheet against accused Bhuru 

alias Prem Mahanta and Milon Soren U/s.376(D) of IPC. He has proved 

the FIR, sketch map charge sheet and he case diary of Missamari PS 

case No.100/15 wherein Ext.1(2) is the signature of Nurul Hussain, the 

then O/C of Missamari PS, Ext.4(1), Ext.5(1) and Ext.6(2) are his 

signatures.   

22.     PW9 Ms. J. Bora in her evidence has stated that on                

28-12-15  she has recorded the statement of the victim in reference to 

Missamari PS case No.100/15 U/s.376(D) of the IPC escorted and 

identified by Woman PC 170 Pravabati Narzary of Missamari PS. After 
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recording the statement of the victim as she was major so she was 

allowed to go on her own. The victim made statement voluntarily. At 

the time of recording her statement other than herself and the victim 

none was there. After recording the statement the whole statement 

was read over to her and on acceptance she put her signature in the 

statement in her presence. She has proved the GR case record 

No.3462/15 as Ext.7 wherein Ext.7(1) is her order dated 28-12-15 and 

Ext.7(2) is her signature. She has also proved the relevant statement 

of the victim recorded by her as Ext.2 wherein Ext.2(7) is her 

signature.  

23.     In her cross examination she has stated that the lady 

herself stated her age as 40 years. She has recorded the statement of 

the victim as Elaka Magistrate and passed the order as Elaka 

Magistrate. She denied the defence suggestion that without any order 

of the Ld. Chief Judicial Magistrate, Sonitpur, Tezpur she has recorded 

the statement of witness as Elaka Magistrate.   

 

ARGUMENT 

24.    During argument ld. Addl.P.P. has submitted that 

prosecution has able to prove the offence beyond all reasonable doubt. 

It is further submitted that the victim has implicated the accused 

persons and as such prayed for conviction of the accused persons.  

25.   On the other hand, ld. counsel for the accused persons 

has submitted that in the instant case victim, the PW4 is the solitary 

witness and others are reported witnesses. It is further submitted that 

evidence of other witnesses are not of corroborative with the evidence 

of solitary witness and her evidence is not wholly reliable. In this 

aspect, ld. defence counsel has relied on a decision of the Hon’ble 

Gauhati High Court in Prakash Nath vs. State of Assam 

reported in (2008)1 G.L.R. 111 wherein it was held that evidence 

of a witness who is neither wholly reliable nor wholly unreliable cannot 

be relied upon for the purpose of founding conviction of an accused 

without corroboration thereof, either direct or circumstantial.  
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DISCUSSION, DECISION  AND REASONS THEREOF:- 

 

26.           Appreciating the materials on record it is found that PW8 

Jyotish Gayari is the investigating officer who has narrated various 

stages of investigation conducted by him. Similarly, PW9 Ms. J. Bora, 

Judicial Magistrate, 1st Class has recorded the statement of the victim 

U/s.164 of Cr.P.C. and has proved the statement as Ext.2. One of the 

important witness i.e. PW7 Dr. Arundhati Goswami has proved the 

medical report as Ext.3.  She opined that there was no sign of recent 

sexual exposure and there was no sign of physical violence on her 

body and private parts at the time of examination of the victim and the 

victim was not pregnant at the time of examination. During cross 

examination she has stated that the victim did not disclose the name 

of the culprit known to her. During cross examination she has also 

stated that after physical and clinical examination she did not find any 

injury on the body or private part of the patient, the victim. PW1 

Deepa Chetry is a reported witness and PW2 Bikash Chetry and PW6 

Uttam Murmu turned hostile and have not supported the prosecution 

story. PW3 Harka Bahadur Chetry, the husband of the victim, has 

stated in his evidence that his wife, the PW4, at about 12:30 p.m. at 

night  on the date of occurrence had informed him that on her return 

the accused persons raped her. PW4, the victim, although has 

implicated the accused persons that both the accused pulled her and 

took her inside the jungle and accused Milon opened her clothes and 

committed rape on her and thereafter accused Prem Mahanta opened 

his clothes and committed rape on her and she received injuries on her 

body including thigh, back and neck. She showed the injury marks to 

police but the medical examination report i.e. the Ext.3 and the oral 

evidence of the PW7 has not supported about causing any bodily 

injury to her not to speak of sign of sexual intercourse. Although, PW5 

Narayan Biswakarma has stated in his evidence that at about                 

12:30 p.m.  on the same night the victim informed him over phone 

that she has been facing trouble and called him to her house and he 

along with PW6 Uttam Murmu went to their house and victim has 

stated that she was raped by the accused persons but the victim 
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herself in her cross examination has stated that except her husband 

she did not tell anyone about the occurrence. Similarly, the PW6 Uttam 

Murmu,  who accompanied the PW5 to the house of the victim, the 

PW4, has not supported the prosecution story rather stated that on 

their arrival the victim has informed them that the accused persons 

tried to grab her, so what to do and they advised them to inform 

police. In view of the contradictory version of PW6, the evidence of 

PW5 and PW4 creates lot of doubt  in respect of coming to conclusion 

of commission of rape upon the victim. It is settled proposition of law 

that solitary witness cannot be discarded if the same is believable and 

reliable to the court. Lot of interpretation and decisions are available in 

respect of appreciation of evidence of solitary witness. Upon 

consideration of the decisions, referred to above, as submitted by the 

defence it is found that if the evidence of witness is neither wholly 

reliable nor wholly unreliable cannot be relied upon for the purpose of 

founding conviction of an accused without corroboration thereof, either 

direct or circumstantial. In the instant case the victim herself has 

stated that she has not informed anybody except her husband and as 

such PW5 attending the house of the informant on the information of 

the victim is not reliable under the circumstances when the PW6 has 

not supported the PW4 and PW5 in respect of the incident of rape 

committed by the accused. The victim has specifically stated that she 

got bodily injuries on different parts of the body which is not 

supported by the medical evidence under circumstances when on the 

very next day she was examined by doctor, the PW7.  

27.    In view of the above circumstances I am of the opinion 

that PW4 is not found wholly reliable and conviction cannot be based 

only on the evidence of PW5 while the others being reported witnesses 

and have not corroborated rather contradicted on materials aspects.          

28.                 In view of the above position, I have come to the 

conclusion that prosecution has failed to prove the offence U/s.376(D) 

IPC against the accused persons beyond all reasonable doubt and as 

such the accused persons are liable to be acquitted.  
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O  R  D  E  R 

 

29.                 In result, accused person namely Milan Surin and Prem 

alias Bhuru Mahanta  are acquitted from the charge U/s.376(D) of IPC 

and set them at liberty forthwith.   

30.                Bail bond stands cancelled. The bailor is discharged from 

his liability.  

31.                G.R. Case No. 3462 of 2015  be sent back to the Court of 

Ld. Chief Judicial Magistrate, Sonitpur, Tezpur along with a copy of 

this order.  

32.                Given under the hand and seal of this Court on this 19th  

day of April, 2018. 

 

(D. Ullah) 
Additional Sessions Judge,  
     Sonitpur,Tezpur 
 

Dictated and corrected by me 

 

 

                 ( D. Ullah) 
Additional Sessions Judge, 

              Sonitpur, Tezpur 
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A P P E N D I X 

 
PROSECUTION WITNESSES 
 

1.  PW-1 : Smti Deepa Chetry  
2.  PW-2: Sri Bikash Chetry 
3. PW-3 : Sri Harka Bahadur Chetry 
4. PW-4:  The victim.  
5.  PW-5: Sri Narayan Biswakarma 
6.  PW-6 : Sri Uttam Murmu 
7.  PW-7: Dr. Arundhati Goswami 
8. PW-8: Sri Jyotish Goyari  
9. PW-9 : Miss J. Bora 

 

DEFENCE WITNESS 

NIL 

PROSECUION EXHIBIT 

1. Ext. 1 : FIR  

2. Ext.2: Statement of the victim recorded U/s.164 Cr.P.C. 

3. Ext.3 : Medical report.  

4. Ext.4 : Sketch map.  

5. Ext.5 : Charge sheet.  

6. Ext.6 : Case diary of Missamari PS Case No.100/15. 

7. Ext.7: G.R. Case No.3462/15.  

 

DEFENCE EXHIBIT 

NIL 

 
 
 
 

(D. Ullah) 
Additional Sessions Judge,  
     Sonitpur,Tezpur 
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